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SMITH, CHIEF JUSTICE, FOR THE COURT:
1.  Thisinsurance coverage caseis before this Court on writ of catiorari to review the judgment of
the Court of Appeds which reversad the summary judgment of the Circuit Court of Pearl River County
danisang theinsureds suit againg the insurer as untimdy.
2.  Fnding thet the drcuit court's grant of summary judgment was eminently correct, we reverse the

judgment of the Court of Appesls and affirm thejudgment of the dircviit court.



FACTS & PROCEDURAL HISTORY

18.  On February 10, 1995, while stopped in her car a an intersection, Rebecca L. Jackson was
"bumped” from behind by the vehide driven by John Borddon. Borddon hed insurance coverage & the
time of the accident.! The car Rebecca was driving was insured with State Farm Mutud Automobile
Insurance Co. in the name of her husband, Gary Jackson.  The dameage to the Jacksons vehicle was
described astwo scratches, and Bordd on'sinsurance carrier ultimatdly paid $181.00to repair thevehidle.
The Jacksons did not notify State Farm about the accident.

4.  Rebeccawenttotheemergency room that evening complaining of neck painand XraysandaCAT
scan were taken of her carvicd spine. She was given prescriptions and referred to aneurosurgeon if she
hed additiond problems. Approximatdy two weekslater Rebeccasaw the neurasurgeon and complained
of neck pain and lower back pain. More Xrays were taken, and she was prescribed a few weeks of
physicd thergpy and was to return when that was complete. On May 4, 1995, Rebecca returned to the
emergency room complaining of increased painin her lower back. AnMRI reveded "[dlegenegraive disc
dissase a L34, L4-5, and L5-S1 with centrd disc herniation and margind spurs” On May 10, 1995,
Rebecca saw the neurosurgeon again.  The records from that visit reved that Rebecca postponed the
prescribed physica thergpy o that she could vist her husband in Cdlifornia, but that once she began
thergpy thet it helped the neck pain. The medica records dso discuss that her lower back pain hed
increased and that she went to the emergency room. Specificdly, the medica records date,

She was sen in the Emergency Room by Dr. Hoyd with these complaints. Heobtained
anMRI scan of thelumbosacrd spinewhich showscongderabledegeneraivedisc disease

a L34, L4-5and L5-SL. Infact, a the L4-5 leved there is a probable centrd disc
herniaion which effaces the sac and the L5 roots.

! Bordelon was 18 at the time and was driving his mother's car. His mother's insurance covered
him as apermissve driver. His mother will be referred to as "Ratcliff.”
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The neurasurgeon further sated that he and Rebecca discussed the “focd disc rupture centrdly a L4-5,"
thet he recommended additiond conservative meesures of trestment for her lower back, and [ s| heisin
complete agreement with this approach.” (emphess added). Rebecca continued with physicd
therapy trestments, home exercises, and visited with the neurosurgeon again on June 7, 1995. He noted
thet she showed Sgnificant improvement even though she had missed severd physcd thergpy sessions
OnAugud 14, 1995, Rebeccaand Gary saw the neurosurgeon together. Even though shefaled to do her
home exercises as prescribed, her neck and back pain hed diminished consderably and she hed "virtudly
no neck discomfort.” The doctor dedared that she hed reeched "maximum medicd improvement” and
released her from hiscare. All of the medicd records indicate that the neurosurgeon fully discussed the
prognasis with Rebeccaand that she understood and agreed with him.

B.  Sometime before December 22, 1995, Rebecca and Gary hired an atorney to represent them
agang Borddon. On November 10, 1997, two years and nine months after the accident and two years
and four months after reeching maximum mediica improvement, Rebeccareturned to the neurosurgeon for
reessessment. Themedica recordsfrom thet visit reved thet Rebeccacdled his office during the previous
year "complaning of neck, back and/or leg pain” and hed faled to show up for severd vists The
neurosurgeon aso daes that he "reviewed the patient's lumbar MRI scan with findings as outlined
previoudy. | discussed the Stuation with Ms. Jackson."  Rebecca was again prescribed a course of
physca thergoy and home exercise. Rebecca saw the neurasurgeon again on December 10, 1997, and
January 28, 1998, both times reporting that her condiition was improving with physica therapy andhome
exercise. On January 28, 1998, she reported that she was pregnant and the neurosurgeon advised her to

discuss her trestment with her other physdian.



6. OnFebruary 3, 1998, just afew days before the satute of limitations would run, Rebecca and
Gay filed their complaint againg Borddon and Retdiff in the Circuit Court of Pearl River County. The
Jacksons dleged that Borddon was negligent and caused the February 10, 1995, collison and that
Rebecca "was caused to suffer serious, permanent, painful and disabling injuries.” (emphess
added). Gary and Rebeccasought damages, whichinduded compensationfor Rebeccas” persond injuries
and persond disability,” her past, present and future medicd expenses, logt wages, and Gary's loss of
consortium.

7. Rebeccareturned to the neurasurgeon again on October 8, 1998. Themedica recordsfor thevist
reved that Rebecca ddivered her baby about a month earlier and thet she was experiencing back pain.
The medicd records date "any lifting will aggravete that pain” and thet the neurosurgeon "discussed the
stuaionwith Ms. Jackson in some detall.” Rebecca was again prescribed a course of physicd thergpy
and home exercise and agreed that her non-compliance with the exercise program was a problem.

18.  OnJanuary 4, 1999, counsd for Borddon and Retdliff served their regponsesto the Jacksons firgt
st of interrogatories. In those responses Bordelon and Ratdiff stated thet they had insurance coverage
for the accident with Missssppi Farm Bureau Insurance Company with coverage limits of $20,000 per
person and $50,000 per accident.

9.  Rebeccareturned to the neurasurgeon again on September 1, 1999. Themedica recordsfor the
vist date that when Rebecca cdled for the gopointment she was having "tremendous problems with her
lower back”" because she had stopped doing her home exercises, but that she sarted doing them again and
on the dete of the vigt was not having any pain.

110.  On November 18, 1999, the Jacksons atorney sent aletter to the neurasurgeon asking for his

opinion to assg the Jacksonsinthar daim for persond injuries. Theletter asked atotd of five questions



and provided two blanksunder each question for the doctor to mark "'yes' or "no." Thedoctor'sresponses
redtated his diagnos's and trestment discussad above. He signed his fill-in-the-blank responses before a
notary public on November 23, 1999, and returned them to the Jacksons atorney.

111.  On January 10, 2000, counsd for Borddon and Ratdiff sent a letter to the Jacksons attorney
advisng him thet the coverage amount Sated in the reponseto interrogatory number 10 erroneoudy steted
thet thelimit was $20,000 per person, when thelimit was actudly $25,000 per person. Onthat sameday,
the Jacksons contacted their locd State Farm agent and reported their underinsured matorist dam arising
from the February 1995 accident. On January 27, 2000, the Jacksons atorney gave State Farm notice
of the lawauit filed in February 1998 and provided State Farm with acopy of thecomplaint. On April 18,
2000, as part of itsinvegtigation of the daim, State Farm took Rebeccas sworn Satement. In response
to questions, Rebeccadated gpproximeately 20 timesthat she could not remember factsand detailsrdevant
tothecase Following itsinvestigation, State Farmcond uded that the daim wastime-barred pursuant to
the Mississppi satute of limitations and that the Jecksons hed failed to meet policy and statutory
requirements concerning timely notice of daims and actions agang the owner or operator of an
underinsured vehide and denied the Jacksons daim.

112. Onduly 12, 2000, five years and five months after the accident, the Jacksonsfiled their amended
complant adding State Farm as a defendant.  Sate Farm filed a motion for summary judgment, the
Jacksons filed aresponse in opposition, and both parties submitted briefs. On September 21, 2001, the
dreuit court entered a twelve-page opinion and order, in which the trid court mede findings of fact and
condusons of law and granted State Farm's motion for summeary judgment.

113.  The drcuit court found thet the palicy entered into between State Farm and Gary Jackson, an

independent insurance adjudter, required thet the insured " give State Farm natice of an accident or loss'as



soonasreasonebly possble’ and, if suing an uninsured matorig, provide State Farmwith ‘acopy of al suit
paper." The drcuit court noted thet the Jacksons filed suit in February 1998 for Rebeccas "severe,
permeanent and dissbling injuries’ and that, "a thetime of filing suit, the Jackson'swere under the belief that
Defendant Ratdliff'sautomobileinsurance hed policy limitsof 20/50/20." Inafootnote, thetrid court noted
that the Jacksons later learned that the coverage was actudly $5,000 higher per person. The dircuit court
noted thet the Jacksons admit thet they did not give State Farm any natice until January 10, 2000. The
circuit court dso dated,

The Jeckson's dam they were unaware of the extent of R. Jackson's injuries until her

doctor, Dr. Kerry L. Bernardo checked the "Yes' box to five "yes or no" quesions

submitted to him in aletter dated November 18, 1999 ostensbly sent from Jackson's

counsd. The Jackson's waited another goproximatdy two months after receiving these

"check the box" responses from Dr. Bernardo beforefindly informing State Farm of their

underinsuranceclam. State Farm took the Jackson's sworn statementson April 18, 2000

and sometime shortly afterwards denied their underinsurance dam.
After discussing gatutory and case law, the dircuit court gpplied that law to the facts of thiscase The
areuit court found that summary judgment was proper.
14.  On October 16, 2001, the trid court entered the judgment of dismissal asto State Faom. The
Jacksons appeded, and the case was assigned to the Court of Appeds. The Court of Appedshdd that
dioutes of materia fact required the case to be reversed and remanded. Jackson v. State Farm Mut.
Auto. Ins. Co., 852 So.2d 641, 642 (Miss. Ct. App. 2003). State Farm's hasfiled its petition for writ
of catiorari, which is supported by the amicus curiae brief of the Missssppi Defense Lawvyers
Asodaion. The Jacksons have filed aresponse in opposition to the petition.

ANALYSS

115.  The paties, the circuit court, and the Court of Appedls agree that the issues in this case are

governed by this Court's dedisonsin Harris v. American Motorist Ins. Co., 240 Miss. 262, 126



So.2d. 870 (1961), Vaughn v. State Farm Mutual Automobile I ns. Co., 445 So.2d 224 (Miss.
1984), and Lawler v. Government Employees Ins. Co., 569 So.2d 1151 (Miss. 1990). Itisthe
goplication of that lawto thefacts of this case wherethe disagreament arises. After careful condderation
we find that the record in this matter dearly supports the drcuit judges decison to grant summary
judgment.

116.  The Court of Appedsfirg found that "the Jacksons legd obligationsfor timey notice as opposad

to timdy litigation are controlled by different rules and precedent.” Jackson, 852 So. 2d a 643. The

Court of Appedsfirg discussad the timdiness of notice and determined that the obligation of timely notice

could arisefromtheinsurance palicy? and from satutes. 1 d. a 644 (citingMiss. CodeAnn. §83-11-105).

The Court of Appedisthen hdd,

1116. Though the Jecksons failed to comply with the natice provisons under their policy
and Mr. Jackson falled to givethe natice required once hejoined inasuit, these omissons
are not outcome determindtive. The Supreme Court has hed that where an insurance
policy requires natice asacondition precedent to coverage, coverage may il bedlowed
unless the insurer suffered prgudice due to delay; that preudice is a question of fact.
Harrisv. American Motorist I ns. Co., 126 So.2d 870, 873 (Miss. 1961). A more
recent precedent reached the same condusion.  "Because the quedtions of timdy natice
and prgjudice were questions of fact for the jury to decide, the circuit judge erred in
granting GEICO'smoation for summary judgment.” Lawler v. GEICO, 569 So.2d 1151,
1153 (Miss. 1990).

117. SateFarm arguesthat the exisence of pregudice wasdear from the undisputed facts
and tha therefore summary judgment was pemissble on this issuie We need not
determine whether prgudice is such a subjective sandard as never to be the subject of

2 The Court of Appeds incorrectly defined "insured" under the policy. The Court of Appeds
incorrectly stated, "[t]he 'insured’ in the present suit was not the injured party, Mrs. Jackson, but her
hushand. Mrs. Jackson's obligations arose under a different provison of the policy if she sought
underinsured motorist coverage.” Jackson, 852 So. 2d a 644. Actuadly, pursuant to the uninsured
motorist coverages, the policy defines the insured as the person named on the declarations page and his
or her spouse. Accordingly, Rebecca not only had the obligations discussed by the Court of Appedlsas
the injured person, but dso had the same obligations as Gary as the insured.
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summay judgment even when sgnificant harm to an insurer isundigputed. It isenough to
sy that thisisnot such acase

Jackson, 852 So. 2d & 645. TheCourt of Appedsthen hdd that the drcuit judge erred when hegranted
summay judgment basad on late natice and "[t]he question of prgjudice remains a fact issue for
congderation onremand.” 1d.

717.  TheCourt of Appeds next discussed the goplication of the Satute of limitations. Citing Lawler
and Vaughn supra, the Court of Appedshdd,

We interpret the two decisons as baing conagtent. At leest when there is reasonadle
uncertainty about whether the other party to an accident has adequiate insurance, thereis
under this casdaw no accrud of a cause of action under a person's uninsured motorist

palicy.

123. Wenotethat Lawler did not require that the aosence of coverage be determined
inlitigation before a cause of action for uninsured coverage commences. To that extent,
Lawler gopliesthe daification thet what isnecessary for theaccrud of acauseof action
is some leve of assurance that there is not going to be insurance from the tortfeasor. A
court judgment is not dway's nesded.

Jackson, 852 So. 2d a 646 (citing Lawler, 569 So. 2d a 1153; Vaughn, 445 So. 2d at 226).
Applying itsandydsto the facts of this case, the Court of Appedshdd,

125. We synthesze these precedents and gpply them to our facts as follows. Once
Someone who possesses uninsured motori st coverageknows, or reesonably should know,

that the damageshe or shedamsto have suffered excead the limits of insurance avaladle
to the dleged tortfeasor, the cause of action againg the uninsured motorist carrier has
accrued. It is a this paint in time the potentid plantiff has a legdly enforcegble dam
agang the uninsured motorist carrier. Thiscondusionisbased on Lawler' s daification
of Vaughn, whichwegpply by andogy to the Stuation that weface of insuffident primary
insurance.

1126. By daute and by insurance policy terms natice of the daim must firs be giventhe
insurance company. M sS. CODE ANN. § 83-9-5(e) (Rev. 1999). No suit may be
brought sooner than sixty days after written proof of loss has been given nor later then
three years after the proof of loss. MsS. CODE ANN. 8§ 83-9-5(k)(Rev. 2002).
Therefore, if the Jacksons became, or should have become, awvare of the shartfdl in
coverage under thetortfeasor's own palicy morethan three yearsbefore they joined State
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Fam inthislitigation, ther suit againg State Farm fails We do not have sufficient evidence
on this summary judgment to date that theissue is beyond factud dispute.

Jackson, 852 So. 2d at 646.
118.  Findly, the Court of Appeds rgected the Jacksons argument that no cause of action againd the
insurer accrues until there hasbeen adenid of thedam by theinsurer. The Court of Appedssated, “[t]he
difficulty with finding that no cause of action accrues until there isadenid of the dam, isto leavein the
hends of the daimant an unlimited period of time to wait, intentiondly or inedvertently, before meking a
dam. Only theresfter would the Satute of limitations commence” 1d. a 647. The Court of Appeds
cond uded,

1120. Still, waiting urtil thelat possble moment under the Satute of limitationsto natify an

insurer such as State Farmisnot in ether theinsured or theinsurer'sbest interests To date

thet the cause of action does not accrue until the time we have identified, does not in any

manner dday the contractud or even thesatutory obligation of notice. Aswe have pointed

out, the concept of prgudice will determine whether abreach of the nati ce obligation will

cause coverage to be logt. That prgudice may prevent coverage even if the atute of

limitations does nat.
Id.
119. Thehddngin Harris does not support the Court of Appeds condudons, and in fact, supports
summay judgment. In Harris, the chancdlor found thet the insured's natice to the insurer, more than
thirteen months after the accident, was nat timely and entered judgment infavor of theinsurer. Harrisv.
Am. Motorist Ins. Co., 126 So0.2d 870 (1961). Inthat case, theinsured argued thet theinsurer had not
been prgudiced by thefallureto givetimely natice This Court affirmed the chancdllor, and held thet the
insured has the "duty to exercise reasonable care, due diligence as a reasonable and prudent man, to
acquire information about the accdent, so that he may be reedily informed about daims out of which

damage may aie” | d. a 873 (ataions omitted).



120. Contrary to the Court of Appedls halding, there are no questions of materid fact in the present
case. The medicd records, provided by the Jacksons, show that on May 10, 1995, Rebecca and her
doctor discussed her " consderabledegenerativediscdiseaseat L3-4, L4-5and L5-S1," andthe"probable
centrd disc herniation” @ the L4-5 leve, and the "focd disc rupture centrdly a L4-5." The medicd
records aso show that Rebecca and her doctor discussed this diagnods again in June and August 1995,
As pointed out in the circuit court's opinion, Rebeccaand Gary sued Bordeon on February 3, 1998, for
Rebeccas " serious, permanent, painful and dissbling injuries”” The Jacksons contention thet they were
unaware of the extent of her injuries until her doctor filled out the check-the-box questions in November
1999, is dearly contrary to the evidence in the record.

21. Additiondly, the Jacksons argument thet they did not know that Borddon's insurance would be
inadequate until they were advised thet he actudly had $5,000 morein coverage, defieslogic. Thedrcuit
court found thet in February 1998, when they filed suit againg Borddon, the Jacksons were under the
impression that Bordd on'sinsurance coverage was limited to 20/50/20 and they knew they carried their
own underinsurance coverage. Itisdear from the record thet the Jacksons added State Farm to the suit
more then three yearsafter they knew the extent of Rebeccasinjuriesand knew theamount of Borddon's
insurance coverage. Accordingly, their daims againg State Farm are barred by the three-year Satute of
limitations, Miss. Code Ann. § 15-1-49 (Rev.2003).

f22. ThisCourt has sated that notice confers vauable rights upon theinsurer. Timely naotice protects
the inurer's right to investigate the events underlying the daim and dlows the insurer to make dedsons
regarding the defense of thet daim. Ross v. Crane Co., 350 S0.2d 697, 699 (Miss. 1977); seealso

Jackson, 852 So. 2d a 644 (citing 8 Appleman, Insurance Law & Prac. 8 4731 (Rev. 2002)); State

Mut., etc., Ins. Co. v. Watkins, 181 Miss. 859, 180 So. 78, 80 (1938); Downing v. Home I ndem.
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Co. of New York, 169 Miss. 13, 152 So. 841, 842 (1934). The record shows that, after findly bang
natified in January 2000 about the February 1995 accident, State Farm attempted to investigate the
Jacksons dam, induding taking Rebeccas sorn satement. The record showss that Rebecca could not
remember important facts and detals regarding thedaim.  She could not even remember if her car had
beenrepared. Pursuant tothisCourt'sholdingsinHarris, Vaughn, andLawler, the prgudice suffered
by Sate Farminthiscaseisdear. We hold that summary judgment was proper.
CONCLUSION
123.  For theforegoing reasons, we reverse the Court of Appedls judgment and affirm thetrid court’'s

grant of summary judgment.

124. THE JUDGMENT OF THE COURT OF APPEALS IS REVERSED, AND THE
JUDGMENT OF THE TRIAL COURT ISAFFIRMED.

WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON AND

RANDOLPH, JJ.,, CONCUR. GRAVES, J., DISSENTS WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J.,NOT PARTICIPATING.
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